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In the Matter of the Appeal of

CGENERAL TELEPHONE COVPANY
OF CALI FORNI A

Appear ances:

For Appell ant: Kenneth K. kel
Attorney at Law

For Respondent: Brian Toman
Counsel

OPI1 NI ON

This appeal is made pursuant to section 26077 1/
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board in denying the claim of Cenera
Tel ephone Company of California for refund of franchise
tax In the anount of $152,547 for the income year 1973.

(oj ection has also been nade to the proposed inposition
of a penalty in the amount of $1,000 for the jncome year
1973.

1/ All statutory references are to the Revenue and
Taxation Code.
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The principal issue is whether appellant could
unilaterally apply as a credit against its self-assessed
tax liability for the income year 1973 the amount of a
refund claim for an earlier year which had not been acted
upon by respondent .

On June 7, 1973, the Internal Revenue Service
adopted Treasury Regul ation 1.167(1?-12 whi ch prescribes
a different set of "guidelines" or depreciable lives for
certain assets placed in service prior to January 1, 1971
|t thereby increased al | owabl e depreciati on expenses.

The regul ation applied retroactively to the year 1971.
Thus, appellant, a California corporation, filed an
amended 1971 federal incone tax return as part of an
amended consolidated return filed by General Tel ephone
and Electronics Corporation (GTE) and its subsidiaries.

On Septenmber 13, 1973, appellant and Western
California Tel ephone Conpany (Western), also an affiliate
of GIE, filed an amended California franchise tax return
for the incone year 1971, reflecting their adoption of
these guidelines. In the amended state return, appellant
claimed it overpaid California franchise tax for the in-
come year 1971 in the anount of $1,475,185, and directed
t hat the overpaynent be anIied agai nst appel lant's 1972
estimated tax. Western claimed it overpald franchise
tax in the anount of $33, 023.

On Septenber 14, 1973, appellant filed its fran-
chise tax return for the incone year 1972, using the new
nmet hod of conputing depreciation and claimng the alleged
overpaynent of tax for 1971 in the anount of $1,475,185
as a credit against its tax liability for the income year

1972. Appellant's total paynments for that year, when
added to the clained credit, exceeded its tax liability

for 1972 by $2,915,619. On its 1972 return, appellant
elected to carry that amount forward as a credit on its
1973 estinmated tax.

On January 21; 1974, respondent notified appel-
lant that its resulting refund claimfor the incone year
1972 was granted to the extent-of $1,440,434 (plus appli-
cable interest), but in conputing the amount of refund
due the asserted overpaynent of $1,475,185 was not con-
sidered. It was explained that action on the claimfor
refund for the incone year 1971 would only be taken upon
conpl etion of a pending audit.

This-reference was to a conplex audit involving
appellant's parent and its subsidiaries. The principa
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questions involved in that audit are whether sone or all
of the corporations are part of a unitary business,, and
the proper treatnment of intercorporate dividends. The
1971 refund claim remains unresol ved pending conpletion
of the audit.

On Septenber 11, 1974, appellant filed its
franchise tax return for the incone year 1973, and offset
against self-assessed tax liability the total paynents
previously nade for that year and the credit authorized
by respondent by its notification of January 21, 1974.
Despite respondent's previous explanation concerning the
unavail ability of such a credit, appellant also attenpted
to credit the alleged $1,475,185 overpaynent of tax for
the year 1971. By including the last credit, the return
refl ected an overpayment of $152,547 for the incone year
1973(SI whi ch appel lant requested be applied to 1974 esti-
mat ed tax.

On January 17, 1975 respondent again notified
appel lant cf its refusal to allow the latter credit be-
cause respondent had not taken any final action on the
refund claimfor the inconme year 1971. Accordingly, re-
spondent determ ned that self-assessed tax in the "anount
of $1,315,435.83 for the income year 1973 renumi ned unpaid.
It then also indicated that appellant was liable for a
$1,000 penalty for that underpayment of tax, pursuant to
the provisions of section 25934.2. The penalty has not
been paid.

Appellant alleges that it is entitled to the
$1,475,185 credit because of the follow ng circunstances:
(1) Respondent allowed appellant's refund claimfor the
I ncone year 1972 based on use of the new depreciation
method In 1972, and (2) Western's refund claimfor the
I ncone year 1971 was allowed, and the activities of
VWestern, as a subsidiary of GIE, are also included in
the sanme conplex audit. In view of these factors it is
urged that respondent is not seriously contesting appel-
lant's refund claimfor the income year 1971, and that
the revised depreciation method is not a subject of dis-
pute in the audit. Therefore, the fact that the audit is
not conPIeted because of undue del ays does not constitute,
In apped]?nt's view, a legitimate basis for disallow ng

e credit.

ApPeIIant also maintains that respondent's
refusal to allow the credit violates the equal protection
clause of the 14th amendnent to the federal Constitution.
Rel yi ng upon the distinction in respondent's mnethod of
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-treating the 1971 refund claims of appellant and \Western,
aﬁpellant all eges invidious discrimnation. It clains
that, in applying the sane statute and regulation, there
is no rational basis for discrimnating between two
menbers of the sane class when the factual situation
applicable to each is identical.

The pertinent statutory provision is section
26072. It provides that if respondent determ nes a tax-
payer has overpaid the tax, respondent shall set forth
that fact in its records and may either credit the anount
on any anounts then due and payable, or refund the anmount
or the balance to the taxpayer. |t also provides that
no refund exceeding $10,000 is to be allowed or made
until approved by the State Board of Control

The applicable regulation specifically provides
that a taxpayer may not on 1ts own initiative offset an
overpaynent for one year against taxes due for another
year: the full amount of the tax for each year nust be
pai d, notw thstanding that overpaynent may have been
made, unless the taxpayer has filed a claimfor refund
of the overpaynent and has been notified that the over-
payment has been credited. (Cal. Admn. Code, tit. 18,
reg. 26071-26080.3, subd. (g).)

This regul ation requires the conclusion that
respondent nust deternmine an ov.=payment Of tax has been
made, and the State Board of Control nust approve (where
t he anount exceeds $10,000), before the anount of the
overpaynment may be credited by a taxpayer. This regula-
tion i's consistent with the code provision. It is nerely
a statenent that the unilateral action of a taxpayer in
taking the credit is not the equivalent of the required

rocedure. (Appeal of George French, Jr. and Mary E.
rench, Cal. St. Bd. of Equal., Dec. 16, 1958.) TO per-
mi taxpayers to offset alleged but unproved overpaynents
against their current tax liabilities would create chaos
in the collection of taxes. (See Appeal of George French,

Jr. and Mary E. French, supra.)

_ Cbnsequentlf, appellant's total tax liability
for the incone year 1973 could not be considered as paid
because the clained credit was not validly established.
Appel lant's attenpted application of an invalid credit
left it deficient in payment of self-assessed tax for
that income year in the anmount of $1,315,435.83.

Wth respect to appellant's objections to the
penalty, inasnmuch as it has not been‘paid we nust con-

clude that this board |acks jurisdiction concerning this
matter.
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Finally, in reference to appellant's constitu-
tional arguments, there appears to be an absence of any
invidious discrimnation resulting in denial of equa
protection. In view of the audit in process, respondent
was presumably exercising its statutory responsibility
in attenpting to determne the correct tax liability for
the year 1971. If it is ultimately determ ned that appel -
| ant had actually underpaid its tax for 1971 because of
ot her adjustments, there would be no overpaynent to be
refunded or credited. (See United States v. Menphis
Cotton Ol Co., 288 US. 627177 L. Ed. 6191 (1933).)
Furthernmore, the granting of Western's 1971 claim for
refund may have inadvertently occurred. A discrimnatory
intent is not presuned: an element of intentional or pur-
poseful discrimnation nmust be shown. (Cty of Banning
v. Desert Qutdoor Advertising, Inc., 209 Cal. App. 2Zd
152 125 Cal. Rptr. 6211 (1962).)

_ Accordingly, respondent's action nust be
sust ai ned.
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ORDER

Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 26077 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in deny-
ing the claim of General Tel ephone Conpany of California
for refund of franchise tax in the anount of $152,547 for
the income year 1973, be and the sanme is hereby sustained.
It is further ordered that the appeal concerning the pen-
alty in the amount of $1,000 for the income-year 1973, be
and the sane is hereby dism ssed.

Done at Sacranmento, California, this 27th _day
of September , 1978, by the ﬁiaie Board of Egygalization.
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